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plaintiff had previous knowledge of a defect in the sidewalk and testified 
that if she had been thinking about it, or looking for it, she would not have 
stepped into it, but nevertheless the question of contributory negligence 
was left to the jury. To the same effect: Ooffm v. Palmer, 162 Mass. 92, 38 
N. E. 509; Niven v. Rochester, 76 N. Y. 619; Altoona v. hots, 114 Pa. 238, 
€0 Am. Rep. 353; Phillips v. Huntington, 35 W. Va. 406, 14 S. E. 17, and 
many others. 



NeWBEBBY V. KUEFIN & OTHEBSi* 

Supreme Court of Appeals: At Richmond. 
November 19, 1903. 

Absent, Whittle, J. 

1. Dismissal "Without Prejudice." — A dismissal of a suit "without 

prejudice" is no decision of the controversy on. its merits, but leaves 
the whole subject of litigation as much open to another suit as if no 
suit had ever been brought. 

2. Contract fob Sale of Land — Failure of title — Remedies of purchaser. 

Upon a failure of title to real estate contracted to be sold, the 
purchaser may abandon possession of the premises, and, when sued 
for the purchase price, set up the want of title in the vendor as a 
defense, or, if he has paid a part or all of the purchase price, may sue 
at law to recover it back, having in the meantime abandoned the 
premises or restored them to the vendor, or he may file his bill in 
equity praying that the contract be in terms rescinded. If none of 
these modes of redress are satisfactory in the particular case, the 
purchaser may elect to affirm the contract and maintain his action to 
recover damages for breach of the vendor's express or implied con- 
tract to convey a good title. 

3. Contract for Sale of Land — Defective title — Affirmance — Action for 

damages— Allegation and proof of performance of covenants by vendee 
— Case in judgment. If the purchaser of real estate, the title to which 
he alleges to be defective, elects to affirm the contract and sue for 
damages, he must aver and prove a performance of all the covenants 
binding upon him, or tender of performance, or facts sufficient to 
excuse such performance or tender. In the case in judgment, if it be 
admitted that such performance is sufficiently averred in the declara- 
tion, the evidence falls short of establishing it. Here the vendor con- 
tracted to sell to the vendees an undivided three-fourths interest 
in a tract of land and to take his remaining one-fourth in the stock 
of a company to be organized to purchase the land from them, and to 
aid the vendees in the formation of a land and improvement company 

* Reported by M. P. Burks, State Reporter. 
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for the development of the land. The vendor had marketable title 
to thirty-nine fortieths of the tract, and did aid in the organization 
of the company. He tendered the vendees a deed, with general war- 
ranty, for the undivided three-fourths. The vendees paid the cash 
payment, obtained a charter for the company, but failed to give their 
note according to the contract for the deferred payments, or to pay 
or tender the purchase money, or to demand such a deed as they were 
entitled to, and were unable to get the minimum capital of the com- 
pany subscribed. They tendered to the vendor for his signature a deed 
conveying to the company the whole tract, stating the consideration 
at three times the amount called for by the contract. This deed the 
vendor declined to sign. The vendees sued to recover the cash pay- 
ment made by them. 
Held: 

There can be no recovery. The vendor did not stipulate for the notes 
of the company for the deferred payments, but for the notes of the 
vendees themselves. The vendees having failed to pay or tender the 
purchase money, or to execute and deliver, or to offer to execute and 
deliver their notes as they contracted to do, and having failed to 
demand such a deed as they were entitled to under the contract, can- 
not maintain this action to recover back the cash payment. 

Error to a judgment of the Circuit Court of Bland county ren- 
dered May 81, 1902, in an action of covenant, wherein sundry 
parties suing on behalf of Ruffin and others, defendants in error, 
were the plaintiffs and the plaintiff in error was the defendant. 



The opinion states the case. 

J. H. Fulton, 8. W. Williams and James H. Gilmore, for the 
plaintiff in error. 

Berkeley & Harrison and Henry & Qraham, for the defendants in 
error. 

Keith, P., delivered the opinion of the court. 

On the 2d of April, 1890, Harman Newberry entered into the fol- 
lowing contract with Ruffin and others : 

"I hereby agree to sell and do sell, with general warranty of title, to 
said parties three-fourths (•%) interest in seven hundred (700) acres of 
the 706 acres of land in my Kent's Mill farm in Wythe county, Va. The six 
acres reserved out of the 706 acres, being those on which the dwelling house 
is located, which shall be laid off compactly with some frontage on the N. 
& W. R. R., for and at the price of one hundred dollars per acre; $52,500 
for the whole three-fourths interest. I also agree to unite with the above 
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mentioned parties in the formation of a Land & Improvement Company for 
the development of the said farm, by laying off the said land into town lots 
and selling the same, and to take my one-fourth interest reserved above in 
stock of said company in like manner and kind as shall be issued to the 
aforesaid parties. The terms of payment shall be ten thousand dollars 
cash upon tender of proper deed; ten thousand dollars ($10,000) in three 
months thereafter; seventy-five hundred ($7500) each in six, nine and twelve 
months thereafter, and ten thousand dollars ($10,000), being the remainder, 
in fifteen months from the date of the first payment. The deferred pay- 
ments to bear six per cent, interest, evidenced by negotiable notes and 
secured by deed of trust upon the property conveyed. I also hereby and 
herein agree to furnish plot showing exact quantity and boundaries of land 
sold. This property is sold with the understanding that the land company 
to be formed shall agree and bind themselves to contribute one-half the cost 
of a railroad survey from the mouth of Reed Creek, or some other point 
on New River to or near Stuart, Va., whenever citizens of Southwest Va. or 
elsewhere shall contribute the other half. The whole cost of said survey 
not to exceed five thousand dollars ($5,000) . 

"Witness my hand and seal. 

"H. Newbebbt. [Seal.] 

"On behalf of the aforesaid named purchasers and as a committee to pur- 
chase said property, I hereby agree to above contract and accept same. 

"J. F. Rison." 

On the 8th of April, 1890, the vendees paid the first installment 
of $10,000, though no proper deed had been tendered, and, disagree- 
ment having arisen between the parties as to their respective duties 
and obligations, refused to proceed further, and Newberry filed a 
bill in the circuit court of Wythe county, asking a specific execution 
of the contract. In this suit such proceedings were had that this 
court entered a decree denying specific execution of the contract 
asked for by Newberry, and refusing to rescind it in accordance with 
the pra} r er of the vendees, and dismissing the bill "without prejudice 
to the right of either party to bring his action at law for such dam- 
ages as he may be advised he has sustained in the premises ; that is, 
the parties will be left to seek their remedy in a court of law." Rison 
v. Newbeiry 90 Va., at page 522, 18 S. E. 919. 

"A dismissal of a suit 'without prejudice' is no decision of a con- 
troversy on its merits, and leaves the whole subject of litigation as 
much open to another suit as if no suit had ever been brought." 
This statement of the law is found in Mathews v. Glenn, 100 Va. 
352, 41 S. E. 735, and is sustained, if it needs authority in support 
of it, in Ragsdale v. R. R. Co. 62 Miss., at page 487, and Mobile 
County v. Kimball, 102 U. S. 691, 26 L. Ed. 238. 
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The case before us is therefore to be heard as though the suit of 
Bison v. Newberry and Others had never been decided. All the issues 
between the parties growing out of their contract are open for adju- 
dication. 

The Newberry Land Company was organized in order to carry 
into effect the objects contemplated in the contract which is the 
subject of this suit, and after the decision in Rison v. Newberry, 
supra, it demanded of Newberry the repayment to it of the $10,000 
which he had received under the contract. This court entered a 
final judgment in that suit, in which it held that, where the consid- 
ation of a contract for the sale and conveyance of land has wholly 
failed, assumpsit is the appropriate action to recover back money 
paid under the contract, although it be under seal, and, further, that 
a corporation cannot sue to recover money paid by others upon a 
contract, the consideration whereof has wholly failed, where it 
appears that at the time of the contract the corporation was not in 
existence, the money was not paid by or for it or for any of its 
liabilities, and the contract was not made for its benefit, but wholly 
for the benefit of the parties to the contract, and there has been 
no subsequent assignment to it, or acceptance by it, of the benefits 
of the contract. Newberry v. Newberry, 95 Va. Ill, 27 S. E. 897. 
The court, in other words, held in that case that the proper action 
had been brought to recover back the consideration of the contract 
for the sale and conveyance of land, which had wholly failed, but 
that it had been brought by an improper party, and therefore there 
could be no recovery in that suit. 

The same land company brought its action of covenant against 
Newberry, but it failed in that case because one not a party to a 
deed inter partes and not named nor definitely pointed out in it 
as the beneficiary, cannot sue thereon, either at common law or 
under section 2415 of the Code of Virginia of 1887. Newberry Land 
Co. v. Newberry, 95 Va. 119, 27 S. E. 899. 

The object in both of these suits was to recover the cash payment 
of $10,000, and, having failed in each of them, the vendees, Rufh'n 
and others, in March, 1899, instituted their action of covenant 
against Newberry. In the original declaration there were two 
counts, but upon demurrer the second count was stricken out, and 
Newberry pleaded covenants performed, covenants not broken, and 
special pleas. 
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A purchaser who buys real property, the title to which is bad, 
may choose between a variety of remedies for his relief, and by the 
remedy chosen he elects to affirm or disaffirm the contract. A court 
of law, indeed, cannot rescind the contract, but the vendee may 
abandon the possession of the premises, and set up the want of title 
as a defense when sued for the purchase money; or, if he has paid 
a part or the whole of the purchase money, he may sue in a court of 
law to recover it back, having in the meanwhile abandoned the 
premises, or restored them to the vendor; or he may file his bill in 
equity on failure of the title, praying that the contract be in terms 
rescinded. 

The latter remedy was resortedtobythe purchaser bywayof defense 
in the original case of Rison v. Newberry, supra. Eesort was had to 
the action in assumpsit for the recovery of the purchase money 
in Newberry Land Co. v. Newberry, supra, where a recovery was 
denied because the right of action was not in the party who brought 
the suit. If none of these modes of redress are satisfactory in the 
particular case, the vendee may elect to affirm the contract and 
maintain his action to recover damages for a breach of vendor's 
expressed or implied contract to convey a good title. These proposi- 
tions are clearly stated in Maupin on Marketable Titles to Real 
Estate, at page 3, and are so reasonable that we do not feel it neces- 
sary to adduce any additional authority in their support. 

The plaintiffs have elected to affirm the contract, for breach of 
which they sue, and it is therefore incumbent upon them to aver 
and prove a performance of all the covenants binding upon them, 
or tender of performance, or facts sufficient to excuse them for fail- 
ure to perform or tender performance. 

In 2 Minor's Institutes (4th Ed.) at page 864, it is said: "The 
purchaser can maintain no action at law, any more than the vendor, 
unless he can show that he has performed on his side every condi- 
tion precedent stipulated for in the contract; and it will be remem- 
bered that in the case of mutual and dependent covenants they are 
looked upon as respectively conditions precedent, so that, if the 
title is to be conveyed, and the purchase money paid at the same 
time, as the vendor cannot, on his side, as we have seen, recover the 
purchase money without showing that he was at that time able and 
offered to convey a good title, so the purchaser cannot recover unless 
on his side he is able to show a payment or tender of the purchase 
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money at that time (unless he has been discharged from so doing 
by the vendor), and also a demand duly made of a conveyance, with 
an allowance of a sufficient time afterwards to prepare it." 

The declaration avers that the plaintiffs "were at all times ready, 
able, willing, and anxious to perform the promises and covenants 
of said contract in writing which were incumbent on them to per- 
form, and which they agreed to perform, and that they did well and 
truly perform all such promises and covenants in said contract in 
writing incumbent on them to perform and which they agreed to 
perform." 

Granting that this covenant belongs to the class which is so defi- 
nite and certain in form "that it need not be made more certain for 
the purposes of pleading," and that in such cases it is sufficient to 
say generally "that the party has performed it according to the 
intent and meaning of the agreement" (3 Robinson's New Practice, 
578 ; Glover v. Tuck, 24,Wend., at page 162 ; Rouch v. Dickinsons, 9 
Gratt. 154), the averment in this form does not obviate the necessity 
for proof of the performance at the trial. We shall therefore pass 
from the question of pleading to a consideration of the case upon its 
merits. 

The contract between the parties has been set out in full. It is 
dated the 2d of April, 1890. On the 8th day of that month, without 
waiting for Newberry to make the deed with general warranty con- 
veying a marketable title, as he was required by the contract to do, 
the plaintiffs paid to him $10,000. On the 26th of April a petition 
was presented to the judge of the corporation court of Danville ask- 
ing that the Newberry Land Company be chartered, and authority 
given it to do a great variety of things set forth at large in the 
petition. A charter was granted in accordance with this petition, 
in which it was provided that the capital stock was not to be less 
than $200,000 nor more than $500,000, to be divided into shares of 
$100 each. Newberry was one of the corporators, and was named 
as one of the directors. 

The Newberry Land Company, immediately after the charter was 
granted, issued its prospectus, in which it is stated, among other 
things, that the charter of the company is a liberal one, authorizing 
it to "acquire lands, to lay off town sites, and to buy and sell real 
estate, to organize and conduct manufacturing enterprises, and gen- 
erally granting all powers usually conferred on land and improve- 
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ment companies." An attractive description is given of the 700 
acres of land embraced in the contract, and of the great advantages 
it offers as a site for the establishment of furnaces and ironworks. 
It is stated that the survey of the Virginia & Kentucky Eailroad is 
about completed, and that it will soon be constructed. The build- 
ing of this road is declared to be assured because of the necessity 
for giving an outlet to the markets of the world for the immense 
deposits of iron and coal in that vicinity. The capital stock of the 
company, it is stated, will be $300,000, of which $210,000 will be 
used in the purchase of land and $90,000 retained in the treasury 
for the purpose of development. 

Counsel for Newberry promptly prepared an abstract of title, 
which was submitted to the vendees, who, on the 26th of June, 1890, 
prepared a deed to be executed by Newberry to the Newberry Land 
& Improvement Company, in which the consideration is stated to 
be $210,000. On the 27th of June, 1890, counsel for Newberry 
replies to the letter inclosing the deed. This letter relates to some 
question that has been raised about the quantity of land in the tract, 
and it was agreed that if, upon the survey which was then being 
made, the land should overrun or fall short, compensation was to 
be made by the vendor or purchasers at the rate of $100 per acre. 
On the 3d of July counsel for Newberry writes a letter with respect 
to the terms of the deed itself. "For what reason," he inquires, "do 
you want the consideration to Newberry to be $210,000 instead of 
$70,000 ? I read the deed over to him yesterday, and he does not 
understand it. The original contract handed to me expresses the 
terms of the sale, and why not adhere to that? We have nothing 
to do with the subsequent stocking of the company at $300,000. 

"To avoid two deeds, the deed from Newberry can recite the orig- 
inal consideration and then recite the subsequent sale and direction 
to make deed to the new company ; at all events, I think the latter 
is the proper way for the deed to be made, and hope you will agree 
with me or suggest something that does not make a recital in the 
deed which is not correct. 

"I am anxious to follow the track of the contract of sale as 
nearly as may be, and to prevent further complications think it best 
to do so." 

To this letter plaintiffs, by counsel, replied on the 18th of July, 
1890, as follows: "The Newberry land was bought first by some 
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parties here, and before deed was made or asked for, the same 
land, along with the fourth retained by Newberry himself, was 
sold to the Newberry Company at the price of $210,000. By 
making the deed direct from Newberry to the company we can save 
considerable costs in the matter of tax on recordation, and as New- 
berry himself owns one-fourth of the stock of the company it is 
smart saving to him. 

"Then again, we do not think it wise to put on record our deed 
showing the price of the property to be $70,000, and immediately 
another deed showing that the first purchasers had sold to the com- 
pany at $210,000 ; and in this protection of- the secrets of our busi- 
ness Mr. Newberry is more interested than any other one man." 

During this time efforts were being made to float the Newberry 
Land Company, but it appears that only about $75,000 of the stock 
was ever subscribed for, while the minimum upon which it was 
authorized to organize was by the terms of its charter $200,000. Of 
the stock subscribed, it appears that about $12,000 was paid into the 
treasury of the company. In the meantime the surveying and plat- 
ting of the land was progressing. The officers and agents of the com- 
pany were given free access to the land purchased of Newberry. He 
became a subscriber to the stock of the company. He was named as 
one of its directors, and the evidence tends to show a readiness upon 
his part to aid and promote the formation and success of the com- 
pany, as by his contract he had undertaken to do. Efforts were 
being made to interest certain railroads in the enterprise, and to 
induce land companies at Wytheville and the public generally to 
take hold of the Newberry Land Company, and aid in its develop- 
ment; but all in vain. The fever of speculation had risen to its 
\itmost height, and was beginning to subside. The price at which 
the land was purchased from Newberry and that at which it was to 
be sold to the Newberry Land Company began to be noised abroad, 
and the whole enterprise came to naught, and perished of inanition. 

May 20, 1891, Newberry prepared and tendered a deed, in which 
the parties to the contract of April 2. 1890, are named as the gran- 
tees, and $52,500 as the consideration, following the terms of that 
contract, and conveying "with general warranty of title one undi- 
vided three-fourths part of a certain tract or parcel of land lying 
in Wythe county on the waters of Eeed creek," etc. The deed was 
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not accepted, and in July Newberry instituted his suit in chancery 
for specific performance, as already stated. 

After the evidence was introduced upon both sides, plaintiffs 
demurred to defendant's evidence, the jury rendered a verdict for 
the plaintiffs for $10,000, with interest, subject to the opinion of 
the court upon the demurrer to the evidence, and upon this verdict 
judgment was rendered for the plaintiffs. 

In order to recover, it was incumbent upon the plaintiffs to show 
that they had performed the covenants binding upon them, or that 
they had been discharged from so doing by the vendor, that they 
had duly demanded a conveyance, and that it had not been executed. 
The plaintiffs purchased an undivided three-fourths interest in 700 
acres of land. It does not appear that they paid the purchase money, 
or that they tendered its payment; that they executed the nego- 
tiable notes, or tendered negotiable notes executed by them. It does 
appear that Newberry executed and offered a deed conveying with 
general warranty the interest which he had contracted to sell, and 
there is evidence which proves that his title to seven-eighths of that 
land was at the date of the contract indefeasible, and that the defect 
with respect to four-fifths of the remaining eighth was promptly 
removed, and that he was the undisputed owner of the legal title to 
thirty-nine fortieths of the land in question. But it is said in reply 
to this that Newberry agreed to unite with the vendees in the forma- 
tion of a land and improvement company for the development of 
the land by laying it off into town lots and selling the same, and that 
he agreed to take the one-fourth interest which he reserved "in the 
stock of the company in like manner and kind as should be issued 
to the aforesaid parties." There is evidence tending to show that 
Newberry in good faith did unite in the formation of the land com- 
pany referred to, and the time never arrived when he could have 
been called iipon to take the stock in the land and improvement 
company. Its minimum capital stock was never subscribed. His 
obligation was not to convey the three-fourths interest to the land 
and improvement company, but to certain named individuals. That 
he was ready and offered to do it. It was for them under the cove- 
nants to convey to this land and improvement company the three- 
fourths interest purchased by them, or at the least to be ready and 
able to do so; and, in that event, they would have been in a posi- 
tion to demand and require of him a transfer of the one-fourth 
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interest to this company upon the issue of stock to him in like man- 
ner and kind as had been issued to his vendees for the three-fourths 
interest. The initial duty, upon which all others depended, was the 
compliance upon the part of the vendees with their obligation to 
Newberry to comply with the terms of purchase by making the cash 
payment and by executing their negotiable notes for the residue. 
He did not offer to sell his land and take for the deferred payments 
the negotiable notes of the Newberry Land Company. What he bar- 
gained for was the personal responsibility of certain named indi- 
viduals, and not the corporate liability of an improvement com- 
pany, which, having obtained a charter, perished before it had ever 
secured subscriptions to the amount of its minimum capital. All 
that they were in a position to demand of Newberry he was able and 
ready to perform. If they had tendered the purchase money for the 
tbree-fourths interest, he was in a position to give them a complete 
marketable title to the three-fourths interest, and it would have 
been time enough for the plaintiffs to come into court for the breach 
of his covenant with respect to the one-fourth interest reserved by 
him when they had discharged the obligation of the covenants rest- 
ing upon themselves, had paid for the land which they had pur- 
chased, had organized a company, and were ready to say to him, 
"Here is the stock for your share, in like manner and kind as we 
have taken for our share." 

The plaintiffs did not pay or tender the purchase money; they 
did not execute and deliver, or offer to execute and deliver, their 
negotiable notes as they contracted to do; they did not demand a 
deed, such as they were entitled to under this contract; but they 
did call for a deed to a land and improvement company, and state 
in it a consideration three times as great as that which was named 
in the contract with Newberry, and they did this in order that the 
truth of the transaction might be concealed from the public. Hav- 
ing purchased land from Newberry at $70,000, they proposed by the 
organization of the company and the sale of shares to put it off upon 
the public at just three times that value. 

The deed tendered by Newberry follows the very letter of his eon- 
tract with them. It was his duty to convey an undivided three- 
fourths interest. He was able to convey a marketable title to thirty- 
nine fortieths, and now they come into court, relying not upon 
performance upon their part, but upon his default. Disregarding 
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their own duties, they seize upon an alleged breach of duty which 
they impute to him, the obligation with respect to which, on his part, 
was dependent upon the performance of antecedent duties and cove- 
nants upon their part. In our judgment, defendants in error never 
reached the point in the execution of their own covenants when 
they were in a position to question the title of Newberry to the inter- 
est reserved by him, and for these reasons we are of opinion that the 
circuit court erred in its judgment, and this court will proceed to 
enter such judgment as ought to have been rendered. 

Buchanan, J., who was absent when this case was decided, con- 
curs in this opinion. Reversed. 

Editorial Note. — This is an exceedingly interesting case upon the ques- 
tions of res judicata, second appeal and dismissal without prejudice. The 
doctrines of res judicata and second appeal in the same case have been 
recently and frequently considered by our Court of Appeals. In Bank v. 
Tate, 96 Va. 765, the rule is stated thus: "In order that a judgment may 
constitute a bar to another suit, it must be rendered in a proceeding between 
the same parties or their privies, and the point of controversy must be the 
same in both cases, and must be determined on its merits. If the first suit 
was dismissed for defect of pleadings, or parties, or a misconception of form 
of proceedings, or want of jurisdiction, or was disposed of on any ground 
which did not go to the merits of the action, the judgment rendered will 
prove no bar to another suit." Citing Hughes v. United States, 4 Wall. 
237. In Sims v. Tyrer, 96 Va. 14, it was held that a question raised by a 
second appeal in a case which was necessarily involved on the former appeal 
in the same case and was expressly raised by a petition to rehear the 
former decree of the appellate court, must be regarded as res judicata. In 
McClanahan v. Bookman, 96 Va. 392, the rule was thus stated: "On a second 
appeal in the same case matters adjudicated on the first appeal cannot be 
called in question. The decree on the first appeal is final and irrevocable. 
A party to the first appeal cannot object because other persons whose rights 
are affected, but who make no complaint of the results of the first appeal, 
were not then before the court." In Oottrell v. Watkins, 96 Va. 783, it was 
held that questions decided upon appeal cannot be revived or reversed upon 
any subsequent appeal in the same case. The first decision becomes the law 
of the case. A first decision having determined that complainant had not 
been guilty of laches, the question is not open to a new contention. In 
Stuart v. Peyton (Special Court of Appeals), 97 Va. 796, it is held that the 
decision of a case by that court is final and cannot be modified or reversed 
by any other court of the state nor even by that court after the adjourn- 
ment of the term at which it was rendered, except as authorized by statute. 
With the finality of a judgment or decree, all questions involved become res 
judicatae. Approved in Tidball v. Bank, 100 Va. 741. In Shepherd v. 
Chapman, 21 S. E. 468, 2 Va. Dec. 88 (1895), another form of the same rul- 
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ing was pronounced, namely, that where a question has been adjudicated 
with a full knowledge of all the facts, the adjudication will not be dis- 
turbed, though it is apparently erroneous. In none of these cases, note par- 
ticularly, does the record show that the first suit was dismissed "without 
prejudice." (For a list of the Virginia cases in point prior to the forego- 
ing, see note to Campbell v. Campbell, 22 Gratt. 649, Va. Rep. Annotated.) 
See, also, C. & 0. Ry. Co. v. Ri$on, 99 Va. 18; King v. IT. & W. Ry. Co., 99 
Va. 625. 

Coming now from the questions of res judicata and second appeal to that 
of dismissal without prejudice, it will be observed that the Virginia author- 
ities in point are not numerous. The opinion in the principal case cites 
Mathews v. Glenn, 41 S. E. 735, 100 Va. 352, but that was rather a case 
in which a decree of dismissal without prejudice was entered than one con- 
taining a ruling upon its effect. 1 

In Mobile County v. Kimball, 102 U. S. 691, also cited, a decree in a 
former case having been reversed and the bill dismissed without prejudice, 
it was held not to operate as a bar to the same claim, if the complainants 
could in another suit obviate the defects of the existing bill. 

The general proposition asserted in the opinion is supported by Ragsdale 
v. R. R. Co., 62 Miss. 480, cited, and by numerous other authorities, among 
which are the following: Reynolds v. Hennessy, 17 R. I. 169, 23 Atl. 639; 
Eaton v. French, 23 Ohio St. 560; Magill v. Trust Co., 81 Ky. 129; Bush v. 
Bush, 1 Strob. Eq. (S. C.) 377; R. R. Co. v. Davis, 62 Miss. 271. Varying 
forms of the application of the doctrine may also be seen in Shepherd v. 
Pepper, 133 U. S. 626; B. d Ry. Co. v. P. C. & St. L. Ry. Co., 55 Fed. 
701 ; Gunn v. Peakes, 36 Minn. 177 ; Young v. Cavitt, 24 Tenn. 18. A proper 
qualification of the rule may be seen in Parsons v. Riley, 33 W. Va. 464. 

It should be noted, however, that in the principal case the court rules 
that "the case is to be heard as if the suit of Rison v. Newberry had never 
been decided," for the reason stated by it that "a dismissal of a suit with- 
out prejudice leaves all the questions open." Counsel for appellees con- 
tended that this general proposition was qualified by the express language 
of the former decree, which dismissed the suit "without prejudice to the 
right of either party to bring his action at law for such damages as he may 
be advised he has sustained in the premises" — that by the former decree 
the rights of the parties had beeen ascertained — that the only question left 
open by it was the quantum of damages — and that all others were res 
judicata^. This view was presented in the lower court in the form of a 
replication to a special plea, but was rejected by it. It was disposed of in 
the same way, substantially if not specifically, in the upper court. The 
weight of authority, as we see it, supports the view of the court, though we 
must except the case of Innis, Attorney-General v. Roane, 4 Call, 378, where 
it was held that if a judgment of reversal states that it "is not to bar or 
prejudice any future claim of the appellee, made on fuller proof to the 
auditor," and the new case does not differ from the former, the first judg- 

1 Later, adecree granting complainant full relief was entered by the lower court, 
and an appeal therefrom was refused. Ante, p. 546. 
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ment concludes the case. Albright v. Oyster, 140 TJ. S. 193, should also be 
noted as in point. A suit to enforce a parol trust was submitted on the 
pleadings and proof, and a decree was entered dismissing the bill "without 
prejudice to any parties to enforce" the trust as created by a certain deed 
and without prejudice to any rights created by a will. It was held that 
this was a final determination on the merits against the existence of the 
parol trust, and that the decree could be pleaded in bar in a subsequent 
suit by the same complainants to enforce the same parol trust. 

Coming to a direct comparison of the two cases, we confess that, upon 
the merits, Rison v. Newberry seems to us to be disapproved by the prin- 
cipal case. Its substantive propositions of law are neither overruled nor 
discussed, but the equities established in the first case seem to be swept 
away in the second. In this, as in everything else, much depends upon the 
point of view. In the first case, specific performance was refused Newberry 
because of his inequitable conduct. It was in terms condemned as that of 
a stubborn man — "not capable, willing, eager or desirous" of doing equity. 
In the second case, a judgment for the equivalent of the purchase money 
paid him is reversed because the plaintiffs have not brought themselves 
within the rule requiring them to aver and prove performance of all the 
covenants binding upon them. Thus relief is refused to each side in turn 
because it has not borne the burden placed upon it by law, and the contro- 
versy of fourteen years' duration terminates in a technical dead-fall, 
although as Newberry has his land and a substantial portion of his pur- 
chase money, he is in point of fact the winner. 

In conclusion — surely the court would not have entertained another bill 
by Newberry for specific performance, and to that extent Rison v. 'Newberry 
is not as if it had never been brought; but we must take the court in that 
case to have meant what it said and no more — that the parties could sue 
at law for the establishment of their several rights, and, as in other cases, 
present upon appeal the results of that litigation for final review. 



Sanger v. Chesapeake & Ohio Railway Co.* 

Supreme Court of Appeals: At Richmond. 

November 19, 1903. 

Absent, Buchanan, J. 

Appeal and Ebbob — Amount in controversy — Case at bur. On a writ of 
error to a judgment sustaining a demurrer to a declaration in an 
action sounding in damages, the amount in controversy in this court 
is the amount of the claim asserted in the declaration. In the case at 
bar, the plaintiff sued for $455, the aggregate value of three horses 
killed, and for $45 "for being deprived of the use of the horses," and 
laid his aggregate damages at $500. This court has jurisdiction of a 
writ of error to a judgment sustaining a demurrer to the declaration. 

* Reported by M. P. Burks, State Reporter. 



